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HIGH RISK OFFENDERS BILL 2019 
Committee 

Resumed from 20 February. The Deputy Chair of Committees (Hon Martin Aldridge) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 
Clause 29: Limitation on power to make or amend supervision order — 
Progress was reported on the following amendment moved by Hon Michael Mischin — 

Page 21, line 1 — To delete “standard”. 
Hon MICHAEL MISCHIN: On the last occasion that this bill was being considered by the chamber, which was 
on Thursday, 20 February this year, I had moved the amendment standing in my name. I will summarise the 
arguments in support of the amendment. Currently, clause 29(1) reads — 

A court cannot make, affirm or amend a supervision order in relation to an offender unless it is satisfied, 
on the balance of probabilities, that the offender will substantially comply with the standard conditions 
of the order as made, affirmed or amended. 

I had previously moved an amendment to remove the limitation of the word “substantially”, a rather low threshold, 
particularly in light of what the then opposition and its shadow Attorney General had argued during the last term 
of government and its election commitments. That amendment did not find favour with the chamber, so I moved 
to remove the limitation that the substantial compliance be with only the “standard” conditions of the order. 
“Standard condition” as defined in clause 3 means a condition that under clause 30(2) must be included in the order. 
I have gone through those standard conditions and they are essentially the very basic ones that we would expect 
a court would have to be satisfied an offender will comply with, whether substantially or otherwise, including not 
committing a serious offence during the period of the order. The government is satisfied that as long as an offender 
can persuade a court that they will substantially comply with the condition of not committing a serious offence, 
that is good enough. So be it. However, there are, as I have pointed out, quite a number of conditions that the court 
has the power to make and to specifically tailor to the risk that the offender before the court may pose to particular 
victims or particular demographics in the community. I suggest that although the government may be satisfied that 
substantial compliance might be satisfactory, there ought to be at least satisfaction that the substantial compliance 
will be with those conditions, as well as the standard conditions. I have illustrated some of the things that might 
be ordered by the court, including restrictions on the publication of opinions and other proselytising on the part of 
the offender about the offences that the offender is in custody for and that make him or her liable to control under this 
legislation, and there are other matters that can be crafted by the court as necessary to protect the community or 
parts of it. I have moved the amendment standing in my name to require satisfaction on the basis of the balance of 
probabilities of substantial compliance with the conditions of the order as made, affirmed or amended by the court. 
As I have indicated, I entirely accept that the Greens oppose the very nature of this legislation as a matter of principle. 
I entirely understand that and I can understand their point of view on it. However, it is a fact that this legislation 
will pass in one form or another and if the aim of the legislation is to protect members of the community from 
offenders who not only might offend again, or be at substantial risk of offending again, but also can be controlled 
and to protect a victim in particular ways, the court ought to be at least satisfied that the offender, before being 
allowed to be at large, is going to substantially comply with those protections, as well as the standard conditions. 
Otherwise, it undermines the whole point of this exercise. I remind members that it was the government’s election 
commitment, which it has now resiled from. For two reasons, I ask the Greens to consider that the government be 
permitted, encouraged, allowed and helped to abide by its election commitments and, more importantly, that if an 
offender who is seeking a supervision order meets the threshold of persuading a court that they will substantially 
comply with the standard conditions, they also be required to persuade the court that they will at least substantially 
comply with the conditions that the court thinks necessary to protect a victim or victims or the community generally. 
Hon SUE ELLERY: There was a bit of, I guess, overlap of language in the way that the honourable member 
described the amendment before us now and the amendment which we debated when we last considered this matter 
and which the chamber voted against. I just make the point that the arguments are similar. The government’s position 
is that we will not support amendment 23/29 before us today for the same reasons that I outlined to the chamber 
when we considered the previous amendment. The amendment before us now seeks to delete the word “standard”. 
In relation to the reverse onus of proof, it is important to understand that the court is considering the likelihood of 
future behaviour. The construction of the reverse onus of proof throughout the bill provides that a court cannot 
make an order unless it is satisfied on the balance of probabilities that the offender will substantially comply with 
the standard conditions of the order. This does not alter the fact that the offender is required to comply with all the 
conditions of the supervision order. Requiring the satisfaction of substantial compliance would have the effect that 
the court would not need to exclude the prospect that a person might commit an inadvertent or trivial breach of 
a condition before making a supervision order. The word “substantial” allows a court to disregard potential minor 
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future breaches when assessing likely compliance. This allows the court to impose further conditions for a variety 
of purposes without the need to consider compliance, which provides more flexibility in the condition that may be 
imposed. None of these provisions affect the requirement to comply with all conditions, and the breach provisions 
do not change. The bill’s formulation of the test is more constitutionally robust than the opposition’s proposed 
amendment because it enhances the bill’s compliance with Fardon, the case I referred to before; that is, the 
requirement for deeply serious consideration upon specific criteria and to a high degree of satisfaction. The 
formulation of the test under the opposition’s proposed amendment would require a court to be satisfied to a higher 
degree of probability that every condition of a supervision order will be met by the offender. The chance of a court 
being satisfied to this degree on every condition is unlikely to occur. Many of the conditions are capable of being 
subject to minor breaches, particularly those of an administrative nature, such as reporting requirements within 
strict time frames. The practical effect would be that if a court was favourably considering a supervision order 
based on its assessment of risk but is then, for example, of the view that the offender is likely to be late, on occasion, 
for an appointment or that they may not keep a diary or have some similar minor breach, the court must then make 
an order for detention. Ultimately, the opposition’s proposed amendment would create a situation in which a court 
would almost never be able to make a supervision order. The amendment would render meaningless the court’s 
risk assessment when deciding between detention and supervision and it is likely that it would be successfully 
challenged on constitutional grounds. For those reasons, the government will not support the amendment. 

Hon MICHAEL MISCHIN: Frankly, that is, with respect, nonsense. The Leader of the House repeated the 
argument about substantial compliance but that argument has been run—it is done and dusted. I am not rearguing 
the substantial compliance element. The government is satisfied that it can release an offender that it regards as 
having a high level of risk and who would ordinarily warrant detention indefinitely if the offender persuades the 
court that he will substantially comply with the requirements of reporting to a community corrections officer at 
the place and within the time stated in the order and advises the officer of the offender’s current name and address. 
There is always that let-out. The court has to be satisfied that the offender will substantially comply with that 
reporting condition. It is not a question of the amendment changing any of that; that is already what the legislation 
prescribes. The legislation prescribes that a court has to be satisfied that the offender will substantially comply 
with a condition to report to and receive visits from a community corrections officer as directed. My amendment 
will not change that. It will not lift the standard at all. It is the government’s drafting that requires that, and that 
will not change. It is substantial compliance with that; that is all. There needs to be substantial compliance with the 
requirement to notify a community corrections officer of every change of the offender’s name, place of residence and 
place of employment at least two days before the change happens. That will stay the same. That is the government’s 
drafting. The court will need to be satisfied that there will be substantial compliance with the condition that the 
offender be under the supervision of a community corrections officer and that they will comply with any reasonable 
direction of the officer, including a direction for the purposes of clauses 31 and 32, which concern curfews and the 
like. That will not change; my amendment will not make that any different from what the government has drafted. 
There needs to be substantial compliance with the provision that the offender will not leave or stay out of the state 
of Western Australia without the permission of a community corrections officers. My amendment will not change 
that; that will remain the same. The court does not have to be satisfied of any higher standard than substantial 
compliance. The idea of unintended technical breaches is simply irrelevant. 

The court needs only to be satisfied that the offender will substantially comply with the requirement to not commit 
a serious offence during the period of the order. I should stress that the idea of an inadvertent, unintentional or 
accidental commission of a serious offence is simply absurd. The bill defines “serious offences”. Serious offences 
are not parking in the wrong place; serious offences are of a sexual or violent nature. A person does not accidentally 
commit a sexual or violent offence, even though the government is happy that there will be only the persuasion 
that the offender will substantially comply with that condition. There are no technical breaches there. If an offender 
sexually assaults someone or beats them to a pulp, that is no accident or technical breach, but the government is 
happy with substantial compliance. The government is happy that the court be satisfied that the offender will merely 
substantially comply with the condition that the offender be subject to electronic monitoring under clause 31. That 
is fine; none of that changes, minister. The government is happy with substantial compliance as the threshold for 
all of those. All I am asking is that if the court thinks that there ought to be a restriction on the offender talking to 
the media or publishing a book of his or her experiences as a high-risk serious offender, that it ought to be satisfied 
that the offender will at least substantially comply with that condition. I have not heard a good reason why not. It 
should be satisfied that the offender will substantially comply with a condition requiring adequate protection of 
the community under clause 30(5)(a). What is wrong with that? What is wrong with substantial compliance with 
a condition for rehabilitation care or treatment, or substantial compliance with a condition to ensure adequate 
protection of victims of serious offences committed by the offender subject to the order; that is, their past victims? 
Why should the court not be satisfied that the offender will at least substantially comply with those conditions, 
rather than being released with the court thinking, “They might or might not, I don’t really know. I’m not required 
to be satisfied of that. I’ll release him anyway and we’ll see how things go”? That was the government’s election 
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commitment at the very least; actually, the Labor Party’s election commitment went further. It has been watered 
down substantially enough as it is to substantial compliance, no pun intended, but one noted. If the court thinks it 
is necessary that an offender should stay away from the media, not publish a book of their experiences or bag their 
victims online, and that certain conditions for rehabilitation are necessary and that there should be care and 
treatment and certain conditions to provide adequate protection of the community and victims, it ought to be satisfied 
that the offender will substantially comply with those requirements. I am yet to hear an argument as to why not. If 
the Leader of the House has legal advice to the effect that my amendment would make the whole scheme constitutionally 
unsound in some fashion, I would like to see it, because the government has already prescribed that for the more 
anodyne conditions. The government does not care about the ones that actually go to the protection of the community 
and victims, and I would like to know why it cannot add “substantial compliance” to all those conditions at the 
very least. 

Hon SUE ELLERY: The drafting of the clause as it is before us now is consistent with the Dangerous Sexual 
Offenders Act, including substantial compliance. The relevant sections in the DSO act are section 17(3), including 
on standard conditions, and section 18(1). The standard conditions must be imposed on a supervision order, so 
substantial compliance must be considered. Any other conditions will be imposed under clause 30(3), (5) or (6). As 
part of deciding whether to impose the non-standard conditions, a court must consider compliance as a matter of 
course as part of considering the condition. As I said before, the government will not be supporting the amendment. 

Hon MICHAEL MISCHIN: I am yet to hear a reason why not. I know that is what the Dangerous Sexual 
Offenders Act says. That does not help. In fact, as I recall, that clause was introduced by the government. Simply 
pulling itself up by its own bootstraps is not an argument. Even if it were not, when the government was in opposition 
it was very trenchant about the necessity to comply with every condition. I am not even suggesting “comply with 
every condition”, just “substantially comply with every condition” and the minister has not told me why that cannot 
or ought not be done. There is no requirement to comply with the conditions that I have read out about requiring 
protection for the community or particular victims. Why not? Why does there need to be substantial compliance with 
the need to turn up at appointments and not commit a serious offence, but substantial compliance is not necessary 
in conditions the judge thinks are important to protect a victim, past or future? 

Hon SUE ELLERY: I have already described to the chamber the reasons the government is opposing the amendment. 
I guess, essentially, it comes down to this: very serious powers can be exercised under this legislation. If we put 
in an amendment that adds, if you like, another possible hook for a challenge, that is a risk that the government is 
not prepared to take. We already know that the provisions set out in the Dangerous Sexual Offenders Act are working. 
We do not want to take the risk that by tweaking those, we create an opportunity for another test or another 
challenge to the provisions. I understand the point that the honourable member is making but we are dealing with 
legislation that has very serious powers that we want to work, and we want to work well. We have very deliberately 
narrowed the opportunity for a challenge by using the language from the Dangerous Sexual Offenders Act and we 
think that is the safest way for the chamber to proceed. 

Hon NICK GOIRAN: I rise to support the amendment before the house. I note that the last amendment moved 
to this clause was lost by merely one vote. I ask members to give this matter that has been moved by the shadow 
Attorney General the most serious consideration. The matter we are considering is clause 29. If the amendment is 
passed, which simply requires the deletion of one word—the word “standard”—it would now read — 

A court — 

That is a Western Australian court — 

cannot make, affirm or amend a supervision order in relation to an offender unless it is satisfied, on the 
balance of probabilities, that the offender will substantially comply with the standard conditions of the 
order as made, affirmed or amended. 

Remember, this is a person who is deemed to be a serious offender. Which one of us would not want a court to be 
satisfied that this serious offender will substantially comply with the orders of the court? I would be shocked if it 
were any member of this place who gave an oath on 22 May 2017 that they would fulfil their duties with all due 
diligence. One of those duties is to make sure our community is safe. This is the very heart of this legislation. We are 
not talking about any old rudimentary offender here; we are talking about serious, violent, sexual offenders—people 
with form, people with history. We all know of  a plethora of cases of people who have been released into the 
community. Like Hon Michael Mischin, I recognise and acknowledge those in the chamber who have a philosophical 
view on this type of legislation, which is seeking to detain a person after their ordinary sentence has been concluded. 
I respect those who hold that view. Nevertheless, the purpose of this legislation is to keep the community safe. It is 
utterly pointless for a judge to make a decision without being satisfied that this serious, dangerous, sexual offender 
or this serious, dangerous, violent offender is going to substantially comply with the conditions made by the court. 
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Earlier in the debate on this matter, I raised with the government and with members the Latimer case. Members 
may recall that in the Latimer case, a judicial officer decided that one of the conditions was that Mr Latimer would 
be able to have approved access to sex workers, whatever that was supposed to mean. Whether or not members 
think that is appropriate, I absolutely distance myself completely from the decision of that judicial officer. I think 
it is a disgrace for a dangerous sexual offender to be given so-called approved access to sex workers, as though 
a sex worker is not a member of the community and is somebody who is to be made “available” to a dangerous 
sex offender. That aside, even if we hold the view that somehow that was an appropriate course of action for that 
judicial officer to take, surely that judicial officer should have to be satisfied that Mr Latimer or any other dangerous 
sex offender will substantially comply with the order of the court. The problem here is that the Leader of the House 
has just provided an explanation. What annoys me about government members is that in preparation for their 
important lawmaking job, they routinely read out the notes in front of them without any consideration to the 
question being asked. The answer that was provided earlier might well have made sense if the amendment before 
the chamber sought to remove the words “substantially” and “standard”. However, that is not the matter before the 
chamber. We have already dealt with the issue of “substantially”. As I said earlier, that was lost by one vote in this 
place and I respect that decision. If we are now saying that dangerous, violent sexual offenders need to only 
substantially comply with conditions, surely to goodness they need to be all of the conditions that the court sets 
out, not these rudimentary ones. I urge members to support the amendment before the chamber. 
Hon AARON STONEHOUSE: I want to get a better understanding of the distinction between what might be 
considered standard conditions and other conditions. I was just made aware of a case in which staying away from 
a licensed premise may be a condition. Would that be a standard condition or would it be, for lack of a better word, 
a “special” condition? 
Hon SUE ELLERY: The member has asked a good question. The example he gives would not be a standard 
condition. Clause 30(2) sets out what the standard conditions are. It refers to the offender reporting; when the offender 
must report; any change in residence; complying with any reasonable direction; not leaving or staying out of the 
state; obviously, not committing a serious offence during the period; and being subject to electronic monitoring. 
The kinds of things that are taken into account might include staying away from a particular facility. Clause 30(5), 
which is on page 22 of the bill, states — 

A supervision order may contain any other terms that the court thinks appropriate — 
(a) to ensure adequate protection of the community; or 
(b) for the rehabilitation, care or treatment of the offender subject to the order; or 
(c) to ensure adequate protection of victims of serious offences … 

That may include the example the member just raised. 
Hon ALISON XAMON: I thank the minister for that explanation. It is precisely the provisions she pointed to that 
make it untenable for me to support this proposed amendment. I am aware that the sorts of things in an order may 
be that someone is expected to attend a particular service to be able to get some sort of rehabilitation or some sort 
of therapeutic service, but that service may end up losing funding and may not exist anymore. If we were to include 
the provisions as outlined, as I read it the court would not be able to then amend that to take into account those 
renewed circumstances. It is important that we are clear about not wanting to do anything that will harm the 
capacity for someone who may engage in offending behaviours to be able to effectively address those behaviours 
and also to be able to live safely within the community, bearing in mind that part of community safety is also about 
helping people who have problems to be able to stop engaging in offending behaviours. I appreciate that the 
amendment has been put forward in order to effect, apparently, an election promise that was given by Labor. I suggest 
that perhaps that should not have been put forward as an election promise, if indeed that was the case. I maintain 
the position that we are talking about people who have done their time. Nevertheless, we are talking about imposing 
a very serious restriction on personal liberty. While trying to balance that with the safety of the community, it is 
also important that we balance it with the capacity to ensure that supervision orders are fit for purpose. 
Hon MICHAEL MISCHIN: I appreciate the contributions that have been made on this proposed amendment. 
I suggest with respect that Hon Alison Xamon is not right, for the following reasons. At the moment, if a common 
or garden variety high-risk serious offender comes before the court with an application to support a continuing 
detention order or a supervision order, the court would have to be satisfied that they meet the threshold of what 
a high-risk serious offender is. The court has two choices: one is that they continue to retain them in detention 
indefinitely, with reviews down the track; and the other is a supervision order. The court would need to be satisfied 
and, indeed, because of the changes the government insisted were material—not that I think they were material—it 
is the offender who now needs to satisfy the court on the balance of probabilities that they will substantially comply 
with standard conditions; namely, to turn up and report to a corrections officer, to stay within the state, to not commit 
another serious offence, and so on and so forth. But what is not being provided for is any degree of satisfaction that 
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the offender will make even any pretence of complying with conditions, let alone be able to substantially comply 
with conditions such as staying away from their previous victim or requirements for rehabilitation, care or treatment. 
The member mentioned that there may be a case when the offender is supposed to get drug treatment or psychological 
therapy from a facility that has since closed down. That is not the fault of the offender. The offender has persuaded 
the court that they are a damaged person, that they have problems. If my amendment is passed, the offender will 
have to persuade the court that they will substantially comply with requirements that they attend therapy and 
undergo treatment—at the moment there is no requirement to satisfy to any level—or that they will substantially 
comply with a requirement to stay away from the victim and that they can be trusted to do that. That is all I am 
suggesting. The way it stands, an offender does not have to do that and so someone could be released who has not 
persuaded the court that they can be trusted to that level—the court has just imposed the condition—and put 
a victim in jeopardy, or is not seeking treatment. If a facility that the offender plans to attend or is required to 
attend by a community corrections officer closes down, that is not the fault of the offender. It cannot be said that 
they breached the order or that they did not intend to comply with it. That is beyond their control. That would not 
be a breach, nor would it be something that would stand in the way of their release. If the offender persuades the 
court that they will seek or substantially be able to comply with the conditions to seek therapy and to stay away 
from victims and places where they are likely to commit offences and the like, an order could be made. Otherwise, 
all that happens is that the court imposes an order without necessarily having any regard for that. It is just saying, 
“Yes, you’ll turn up. You won’t commit a serious offence. Otherwise, do this, this and this.” If there is no satisfaction 
that offenders will abide by or at least substantially comply with those conditions, that is setting people up to fail. 
If there is a case of people being set up to fail, it is by not having this threshold applied to all the conditions and 
by the court arbitrarily imposing these conditions without having any regard to whether they can be kept or not. 
The examples given by Hon Alison Xamon would not be a problem; they would not put the offender in jeopardy 
of being retained in custody any longer. Frustration of the conditions cannot be held against the offender now or 
under the proposed amendment. Once again, the offender will only have to persuade the court that they will 
substantially comply with the tick-the-box formal stuff—the standard conditions. The court could simply impose 
the conditions it might think are necessary or essential for the wellbeing, peace of mind and protection of the 
victims or the community without any regard to whether the offender intends to or is capable of substantially 
complying with them. That, with respect, is wrong in principle. I urge members to reconsider the matter. 

We still have not had any indication of any legal advice or reasoning. We have been told that small-target legislation 
has been contemplated to relieve the possibility of any challenge, but we have not been told what the risk is, where 
it is found, or why the most essential conditions for the protection of the community ought not require the standard 
of substantial persuasion that there will be or can be substantial compliance with those conditions. 

Hon SUE ELLERY: Some of the non-standard conditions that can be imposed on a supervision order are those 
that the court thinks appropriate for the rehabilitation, treatment and care of the offender. Clause 30 (5) states — 

A supervision order may contain any other terms that the court thinks appropriate — 

… 

(b) for the rehabilitation, care or treatment of the offender subject to the order; 

If “standard” is deleted, which this amendment seeks to do, the offender must prove on the balance of probabilities 
that he or she will substantially comply with every condition. If the offender does not do that, the court will not 
be able to make a supervision order. The only other restriction order is a continuing detention order. Allowing 
non-standard conditions to be imposed, without this amendment, allows for the inclusion of conditions that benefit 
the offender and the community without impeding the appropriate making of a supervision order. If you like, there 
is a consequence of this amendment that I am not sure the mover of the amendment contemplated. If the amendment 
succeeds, it would require the offender to satisfy a court of any condition the court thinks appropriate for the 
rehabilitation, care or treatment of the offender. The reverse onus is not appropriate for such a condition for which 
the breach would not create a risk to the community. The breaches would be around the rehabilitation, care or 
treatment. It may lead to a condition that would otherwise be appropriate not to include. I think there are consequences 
of taking out that small word that the mover of the amendment had not contemplated. The government remains 
opposed to this amendment. 

Hon AARON STONEHOUSE: I am closely following this debate because I share some of the concerns of the 
mover of this amendment, especially when I look at clause 30(5), which states — 

A supervision order may contain any other terms that the court thinks appropriate — 

(a) to ensure adequate protection of the community; 

An offender not having to satisfy the court that they will substantially comply with a term that is there to ensure 
“adequate protection of the community” is concerning. However, I would think that if not explicit, there is at least 
an implied safeguard in clause 56(6), which reads — 
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In making a decision under subsections (2) and (3), — 

That is the subsections we are proposing to amend now — 

the paramount consideration is to be the need to ensure adequate protection of the community. 

Although it does not perhaps explicitly state that the court must be satisfied on the balance of probabilities that an 
offender will substantially comply with a term that is there to ensure adequate protection of the community, the 
court’s paramount consideration is adequate protection of the community. I would like the minister to confirm 
whether my understanding of that is correct and perhaps go further and tell me whether there is an obligation, or 
a requirement, for an offender to prove to the court on the balance of probabilities, or substantially, their ability to 
comply with non-standard conditions. Is there any requirement for an offender to prove that to the court? 

Hon SUE ELLERY: I think the essence of the honourable member’s question is: what is the obligation on the 
offender to prove their ability to comply effectively with non-standard conditions? That is the heart of the member’s 
question. I cannot give the member a neat and explicit reference in that clause of the bill because the obligation 
spelt out in the provisions before us applies only to standard conditions. However, other conditions are imposed 
by the court only if it considers that they could be complied with. If I could show the member the neat set of words 
that used those exact words, I think that would satisfy him; however, I think he needs to look at clause 48(2), which 
refers to restriction orders and states — 

In deciding whether to make an order under subsection(1)(a) or (b), the paramount consideration is to be 
the need to ensure adequate protection of the community. 

Although it is not explicitly spelt out, the court cannot do that if the court cannot satisfy itself that in ensuring the 
adequate protection of the community, the terms of the order are not able to be complied with. If the extension of 
the honourable member’s question is that he does not want the court to impose a condition that is not possible for the 
offender to comply with, the heart of what the court needs to do when considering any other non-standard provision 
is ultimately to ensure, as in clause 48(2), adequate protection of the community. That is the catch-all that ensures 
that the court has to give proper consideration to whether the community is protected, because there is no point in 
the court making a condition that cannot be met if the court is not able to satisfy itself that indeed there is adequate 
protection of the community as a consequence of the orders that it has issued. 
Hon AARON STONEHOUSE: I will make it neater for the minister. That same provision is under clause 56(6), 
and it refers specifically to subclauses (2) and (3), which we are dealing with now. That exact provision exists 
under this clause. To clarify, my concern in this instance is not to place too onerous a condition on an offender, as 
I think that is handled already by the inclusion of the words “substantially comply”. A degree of flexibility is available 
to the courts already. My concern is one shared by the mover of the amendment, which is the adequate protection 
of the community and the requirement and ability for offenders to prove to the court that they will comply with 
non-standard orders, although I am a little uncomfortable with the reversal of the onus of proof in this instance. 
My understanding so far is that although it is not explicit that an offender must prove that they can comply with 
non-standard orders, the inclusion of clause 56(6) at least ensures that in principle, the most important thing that 
the court will consider when looking at releasing an offender is the adequate protection of the community. That 
satisfies me somewhat, although I am interested in whether the mover of the amendment remains unsatisfied by 
that provision. I would have thought that that seems to achieve what he was going for, but perhaps not. 
Hon MICHAEL MISCHIN: No, it does not, and there is a subtlety in it that has not been mentioned. It may be that 
I have it wrong, but it is not my understanding of the way that it operates, and I will say why. Firstly, the minister 
said that all this is implicit. There does not seem to be any harm in making it explicit, if that is the way it is meant 
to operate. Under clause 48, the court has to find that the offender is a high-risk offender, whatever the criteria are. 
Satisfied that the offender is a high-risk serious offender, the court is then, under clause 48(1), left with two options. 
Plainly, if someone is a risk to the community—a clear, present and future danger—and the court has been satisfied 
that that is the case, it has two choices: to keep them in custody, or make a supervision order. Clause 48(2) provides 
that in deciding which fork of the road to take, the paramount consideration is the need to ensure adequate protection 
of the community—not absolute protection, not completely certain protection, not comprehensive protection, but 
adequate protection. That is the paramount consideration. I will use myself as an example. If I am thought to be 
a high-risk serious offender, the court has to decide, with the paramount consideration being to ensure adequate 
protection of the community, whether to issue me with a supervision order hedged about with certain conditions or 
to continue my detention because I am a complete lost cause and have to stay in jail. The court might decide that 
yes, Michael Mischin is a pretty bad egg, but not irredeemable. 
Hon Sue Ellery: I don’t know about that. 
Hon MICHAEL MISCHIN: I ought to take offence at that. You took offence at something about two years ago, 
and ran off to the press. Slurring my character in that way; I am wounded, minister! 
Hon Sue Ellery: That was the intention. 
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Hon MICHAEL MISCHIN: I think I might need a little time out of the chamber. 
Hon Sue Ellery: Off you go, then! 
Hon MICHAEL MISCHIN: Getting back to it. 
Hon Nick Goiran interjected. 
Hon MICHAEL MISCHIN: We will do a tag team. 
That is the choice that is facing the court. If the court says okay, and if there are adequate conditions put about to 
restrict my behaviour and protect the community and the like, then, yes, the need for adequate protection of the 
community can be met in that fashion. The question then arises about how the court crafts those conditions, and 
which ones. There are standard conditions for a start, and we have already seen that 90 per cent of those are pretty 
anodyne—the sort we would expect anyway for anyone released on parole. In fact, the legislation does not take 
that much further. They are the sorts of things we would expect the parole board to do with an offender: to make 
sure they comply with the orders of a corrections officer, not leave the state without permission and not commit 
another offence—all those things. For all the trumpeting of these safeguards, standard conditions are basic things 
that we would expect for someone on parole. But then we get to the question of whether, in order to keep me under 
control and to ensure the adequate protection of the community, there need to be specific conditions about where 
I can live, who I can consort with, whether I stay away from certain people or places, whether I should have 
a curfew provision on me and things of that nature, and whether I should seek drug or alcohol rehabilitation and 
treatment, and psychiatric or psychological treatment and counselling—those sorts of things. Although the judge 
has to be satisfied on the balance of probabilities proved by the offender that there will be substantial compliance 
with common or garden Prisoners Review Board parole conditions, there is no touchstone, criteria or threshold 
that needs to be satisfied by anyone about whether there will be compliance with the ones that are specifically 
tailored to protect people or a person, or to ensure that I will do what is being directed with regard to treatment, 
therapy, counselling and rehabilitation, or to stay away from certain places or people. That is what I would suggest. 
If there is ever a need for a judge to be satisfied that there will be substantial compliance with anything, it is those 
things. It is all very well for the judge to say, “I am satisfied that you will substantially comply with your parole 
conditions, the basic ones, but I think it is really important for the adequate protection of the community that you 
also stay away from children in the playground, not hang around schools and stay away from the victims that you 
bashed up in the past. I will need to put those conditions in but I, the judge, do not have to be satisfied to any 
degree whether there will be substantial, let alone absolute, compliance with it. I will take a punt on it and hope 
that you do the right thing”, but that is simply not appropriate. 
I will not hark back to the election commitments, which were thought essential back in those days. We were told 
that they were the basics. That is what the Labor Party went to the election on, saying that this is what it would do 
to reform it. We accept that it has not come up to that standard and has resiled from it significantly. I am not pursuing 
this for that reason. I am pursuing the need for protection of the community, so that someone as ill-motivated and 
dangerous as the court has found that person cannot only be controlled by certain conditions, but will also substantially 
comply with the conditions that a court thinks are necessary for that minimal level of protection to the community. 
We have heard about unexpected consequences, constitutional challenges and all the rest of it. I am yet to see any 
reasoning that says for someone as dangerous as a high-risk serious offender within the meaning of the legislation, 
someone who the court has already decided is a risk to the community but thinks can be released with adequate 
protection to the community on a supervision order, the court ought not to be at least, when framing those orders, 
satisfied that those orders will be substantially complied with before releasing that offender, rather than putting it 
out on a wait-and-see basis. 
Hon SUE ELLERY: I think I am getting some further advice. I go back to the essential point made by 
Hon Aaron Stonehouse. Those words, “the paramount consideration is to be the need to ensure adequate protection of 
the community”, are not to be taken lightly. It does not say they are one of a list of things that the court needs to take 
into account. It does not say, “Here are five things”, and consideration of the adequate protection of the community is 
just one of those. It says, “the paramount consideration is to be the need to ensure adequate protection of the 
community”. The only way that the court can meet that requirement in the legislation is to ensure that the conditions 
it imposes are able to be complied with in all the circumstances of the particular case that is before it right then. 
Clause 29 restricts the court’s power to make a supervision order. The proposed amendment that is before us, 
moved by Hon Michael Mischin, will further restrict the court’s power to make a supervision order. Unlike the current 
act, which requires the offender to prove, on the balance of probabilities, that he or she will substantially comply 
with the standard conditions, this amendment will require the offender to prove that for every condition. It will not 
matter whether a condition is for the rehabilitation of the offender or will make the community safer; if the offender 
is unable to prove substantial compliance with every non-standard condition that the court considers appropriate, 
the court will not be able to make a supervision order. That will be so, even if the court otherwise considers that 
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a supervision order is appropriate, even without being satisfied on the balance of probabilities that there will be 
compliance with a non-standard condition. 
For the reasons that I have outlined, I make the point again that the government cannot support this amendment. 
Progress reported and leave granted to sit again, on motion by Hon Sue Ellery (Leader of the House). 
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